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INTRODUCTION

In view of its geostrategic importance, the Democratic Republic of
Congo (DRC) conditions the stability and development of central
Africa and of the Great Lakes region more generally. The United
Nations considers that over the last decade, this area has been the
most unstable part of the world, with its epicentre in east DRC
(Biliaminou, 2007). In March 2007, the Security Council underlined
the importance of the exploitation of natural resources as 3 major
destabilising factor. Indeed, conflicts have overthrown several states in
the area, leading to harmful consequences with regard to the situation
of human rights (EURAC, 2007), especially in border areas. Tllegal
exploitation of natural resources has increased, supporting and
maintaining these conflicts. _

With a vast territory of almost 2,400,000 km?, abundant and varied
natural resources (wood, minerals, watet fauna, flora, and so on),
sharing borders with nine other countries and more than 250 ethqic
groups, the DRC represents the ‘heart’ of central Africa. Itis ais!:: its
‘soft underbelly’. Recognised as possessing exceptional mineral diver-
sity and in substantial quantities, the DRC is thought to have most
probably 50 per cent of the world’s cobalt reserves, 10 per cent of its
copper deposits, 30 per cent of its diamonds, as well as having an
important potential for gold, uranium and manganese (Hocquard,
2006). The DRC is today the world’s leading cobalt producer.
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s have led to creating a new

In the DRC mining sector, these reform
at improving prac-

lt;gal framework and a new set of standards aimed
tices as a means to achieve development objectives. While, on the one
hand, these reforms provide a legal framework for rights, on the other
hand, they are often the vehicle for a heavily technical approach that

tends, in the name of promoting ‘good governance’, t0 deny the polit-

ical dimensions of the socioeconomic considerations associated with
conceived and most often

the management of this sector. Encouraged,
implemented from abroad and/or with the strong participation of
international experts, the very origin of these reforms creates problems
of the legitimacy of their application and appropriation by the national
and local authorities. Further, and as was illustrated in the first two
chapters of this book, the model of development based on resource
extraction that is promoted presents 2 qumber of difficulties in terms
of the national redistribution and local appropriation of the wealth

produced.
Insofar as human rights are best promoted through the implemen-
bution mechanisms, and since this

tation of equitable wealth distri

requires the existence of legitimate institutions established
throughout the whole territory, the links between the reforms put
forward to promote mining activities and their implications for the
respect of human rights merit detailed analyses. Furthermore, in the
DRC, the institutional reforms currently being undertaken in the

name of promoting ‘governance’, with the goal of introducing the
which still remain to be

rule of law, raise a number of questions
answered. In this chapter W€ attempt tO provide certain elements

towards an understanding O
It was in response to grave concerns -aised concerning the lack of
impact of mining activities on poverty reduction, and notably in the face
of criticism of its own involvement, that the WBG became involved in
this area. As noted, among other initiatives but of central importance,
help revise the institution’s

the WBG commissioned the EIR in order to _
practices in the sector (EIR, 20033, 2003b). The central place given to

the respect for human rights in its recommendations by the EIR iqitia-
to the emergence of the human rights

tive has been a factor contributing

agenda as an essential component in order for investments tO contribute

to the objectives of programmes o “fight poverty'- et
While the setting-up of the EIR was 2 commendable iniiiative by th?

IFls to monitor their practices in the extractive sectorn the major contri-

bution of the report which resulted lies in proposing concrete solutions

to the problems .dentified. In this context, we cannot help but draw

f these issues.
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attenti i

- Znnr(ljo?htoEtIhI; gap that exists between on the one hand, the diagno-

B te . recommendatipng, and on the other, the low priority
g o them by the WBG in its subsequent practices.

1. The WBG is
o dsg:'rgll:)gljfn :Irll::.ouraged to adopt a human rights-based
2. Human ;’lghts ob_ligations must be considered at all stages of every
f;:iﬁzt' mlm d?SIBﬂ to implementation and monitoring. To guaran-
— application of these standards, the WBG should include inde-
pendent reviews, hiring expert external consultants, capable of
: E}%aly;smg the human rights situation. s
lnvistrrlrtli:ﬁagﬁza; Fma;ce_ Corporation (IFC) and the Multilateral
ot sitiear wil;hmel:' th"CY (MIGA) must assess the past records
ikt which they cooperate in terms of their respect for
the WBG are deve l(l)m;:lortanF to guarantee that projects financed by
e UniversalD {)e and implemented according to the standards
e eclaration of Human Rights. The adoption of these
principles and the proof of their respect must be a prerequisite for an
4 ;:LT: %lf 0%%? seeking support from the WBG . 4
e Inteinationa};a]s; agiOpted the ifundamenral labour standards of
Besih o B abour Organization (ILO), the International
o u::ion apd Development (IBRD) and the Interna-
sl 6 wriI:tenn‘ ssociation (IDA)* must insist that these stan-
including them as cglntlo t[he contracts of any funding project by
Thevumietioniin P1LSOI‘)' elements for contracts to be awarded.
labour standards i p;: Le f9ur’ and not simply two, fundamental
which establish ther;cl;l 55 " the eight fundamental conventions
dom of association Tth(luf‘iglt::tn il)ples Bnd o Diosinibete
G : i organise and to bargai c-
i oo ooy o i
g7 ; ur , 2005). The WBG must
otherbg:;;ii‘s‘:tti}:)r?so PICmSatey rade unions, inc)[ustry 51'0:;5 and
of these standards > as well as with the ILO, to promote the respect
. The promotion of gen ;
a priority for the \)%Bger s and of women’s rights should be
_The WBG is also invited given its objective of poverty reducti
: vited by the authors of th e
Fhelr efforts to certify that the Group® of the EIR report to increase
is conditional on respecting the ri UP's participation in any project
g the rights of indigenous peoples.
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With the recommendations proposed by the EIR expert group in mind,
we turn now to the role of the IFls in restructuring the mining sector
in DRC. By comparing the development policies that have been intro-
duced in this country’s mining sector with the priorities promote(i by
the EIR, we shall be in a better position to understand the implications
of WBG policies in this particular area. _
The extent and depth of the reforms undertaken particuiar_lY Sice
2002 in the strategic mining sector, in which the multilateral financial
institutions have invested heavily, require us to monitor how the
reforms have been implemented in order to examine their potential to
promote development directed towards poverty reduction, conducive

to the promotion of and respect for human rights. ‘
In the case of DRC, a prerequisite for any analysis of the complex;ty
doption of a historical perspective

of the issues at stake requires the a

capable of considering the orientation these reforms have taken, the
role of the IFls and the conditions in which they have been elaborated
and adopted. This contextualisation then leads to questioning h'ow‘the
recovery of the mining sector is linked to poverty.-r_educnon objectives
which in turn give legitimacy to the resulting activities. The very partic-
ular situation of DRC raises a series of consideranons‘arounfi issues
related to the promotion of human rights in a p05t—c0nfl1ct pation, in a

context of only very recent commitment to ‘democratisation’.
om the perspectives of the

To the extent that the issue at stake, fr : s of t
¢ state of affairs to a situation

IFIs, concerns moving from the current : s
where the rule of law prevails,’ the mining sector merits car

ination. The study of recent changes in the‘Congolese rmmn%l sector
will allow us to reconsider the recommcndat_lqns of the Elf; 1a‘ﬂ fass:;:
more generally the issue of the social apd po_htlcal responsi ;1 1;3; ;E: -
promotion and protection of human rights 1n 2 context suc

the DRC.
HE IFls AND OTHER FINANCIAL

E DRC: TOWARDS A REDEFINITION
ROLE OF THE STATE

THE ROLE OF T

INSTITUTIONS IN TH
OF THE ARCHITECTURE AND

ss how the interventions of the princi-
DRC have contributed to the
r can undoubtedly be
entions,

t can wW¢ asse

nstitutions in the
man rights? Part of the answe ‘
lysis of the particular nature of the interv

To what exten
pal financial 1
promotion of hu
found in an ana
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of the new Constitution

| referendum which had
tober 2006,

{_)ccurred in 2006. The first was the adoption
in February 2006, further to the constitutiona
been held on December 18-19, 2005; and second, in Oc¢
the presidential election took place.
Shorﬂy after the election of Joseph Kabila, the country’s creditors
CO_nflrrned their increased support to the DRC: ‘After consultation
with the government, we will develop appropriate flexible mechanisms
to continue our engagement and ensure effective coordination 0O
support for the development of the country’ (Solana et al., 2006: 1).
As of March 2007, the World Bank committed itself to invest US$1.4
billion in the DRC (over the period 2008-10), in the form of grants

and loans.
Convergence of the various aid programmes reached its highest
point during the same year (2006), with a World Bank initiative, 10

collaboration with the United Nations, t0 develop a ‘common strategic
e resulting September 2006 docu-

framework’ to support the DRC. Th

ment Country Assistance Framework (CAF) (UNDAF, 2007) became
the reference framework for all development programmes supporte
by the European Commission, the United States, China, the United
Kingdom, Belgium, Germany and France. The declared objective Was
to enable the DRC to achieve the MDGs as soon as possible, namely in

five years. The Framework is structured around five objectives:

o cffective management (which is tO lead to drawing up of a
‘governance compact’)

pro-poor growth
the provision of basic social services
providing a social safety net

HIV/AIDS treatment and commu

alth)

(education, water and he

nity development.

s us how, in Sun City (South Africa) in

al community, along with leading

d a political agreement with a view to

This concerted initiative remind
April 2002, the internation
Congolese political actors, signe i st gt
ensuring a jointly mana ed transition. 1h€ nternational LO! itte
u - i tion (CIAT) and MONUL{Umted

for the Accompaniment of the Transition (C1 .
Nations Mission in the Democratic Repubhc of Congo) oversaw the

political transition. With the election of the new government, CIAT
a MNew mechanism for monitoring and

was replaced by : . ‘

pOlitical—economic €00 . with the support of the same mun-l
‘ i 1 i by the internationa

tries, which signalled the mitment by th

community to intervene in DRC (UNSC, 2006).

renewed com
support of the
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e IFls, the le ode.
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application within the pr evelopment norms and to gUarant::e?hn?
poverty Iﬂ Af . Ogrammes put fD]_' d eiie
; > rica, th ward as a mean
figuration of the’nate se programmes have led to a subs?arjt‘tol .
constructed within wh'f“; of the state. A new architecture 1[? re;):on-
s Sl e
more technical en the treatment of d ) o
. manner. i of development i :
Femforce the institutio:l; Tlie objective of such a pproali):he: ;}:Slées i
inordertog al, legal and man s been to
uarantee th agement control m ;
ment’ practices are jtt new ‘good governance’ or ‘ffffECtifChamsms’
forward in order to pﬁlt into practice. Such an emphasi SERpEAT
5 a : asis
4 zleféecung those of ‘paI:rie s 1p ractices that have been d‘:siiig:c;
tended to co § monial st s =
ntribute a ates’, in which
henceforth designated Eofe all to the personal .ern*if.:hrn[;fs‘oml;Ce ﬂo-ws
to development polici s ‘corrupt’. Consequently, th nt of an elite,
state and to establi lclles were presented as the AR approaches
i ; sh go way to reo i
Reinforcing the rule otgl:’ : e practicesyfor tly-%amz? .
repayment of outstandi w, ending the economic crisi public arfairs.
ri B
the heart of the new de:: g1 debt, were put forward as :;15 T(nd ef;i*u“ﬂg
These elopment e key pillars at
reforms h agenda
: ave bee :
maximum numb n accompani
er nied b :
other reasons, in csrgf state prerogatives to thy . c_iesu'e to transfer a
: - er € pr
certain state functions 13:[) reduce the financial bp ::lvate A
ing to the minimum th ore specifically, this urden associated with
state, through a dualtl ¢ production and distgﬁerhaui involved reduc-
0 ut z
a transfer was made e of decentralisation lon.fun_cnoﬂs of the
through the strEngthpo.SSlble by the enablin and privatisation. Such
e envi :
ning of the legal framiwnv;:onme“t introduced
ork. In such a context,

the noti :
on of rights
takes .
the reform of the lﬁ'gal ﬁ-:::‘a pivotal role in ¢thé &q i .
ework an uation that makes
essen

macro :

2 (fflirlo;lnlg recovery and the strate
closely tied {alor element of the refo
foreign i » eCOnvomiC liberalisati

gn investments in the mining secléD

tial requirement for both

rg)’ to reduce poverty

m . . ;

A ;;olljirqmou'ng investments, is

. Thecms a%med at attracting
state is largely displaced
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t;i:;t::iisfgt;’; by Tﬁsl‘_l'l‘ting_ to major bilateral and multilgtera} assis-
g so reign direct investment (FDI). To reach th{s ob]e‘ctwe,
< b o topt[}Jlropnate and secure new legal framework is of pivotal
e e sugcciess of the refoFm process. Ensuring the rule o
o l}i;er Con;l' er.ed to be an msqummt of social change, .but
e tﬂe es estab 11sl}1ng the approprate legal frz}mework require
optimisation of free market mechanisms and securing

investments.

- In this context, in the mining sectoh

uuce}tli by the reform (Mazalto, 2005a) h

: 1[1) the sector to foreign private investments,
e progressive dismantling of state companic

burd‘f_ns borne by companies (Otto et al., 2006
istrative control mechanisms, with the espoused purpose of fighting

against corruption and promoting transparency- According to analyses
of the evolution of African mining codes, the reform opened the way, in
the case of the DRC, to the introduction of what has been character ised
as a third-generation mining code, in which the role of the state is
reconfigured and seen above all as that of facilitating investment an
regulating mining activity (Campbell, 2004).
The 2002 Mining Code thus reflects the creation of a new environ-
ment characterised by one of the most liberal tax and customs regimes
in Africa, designed to ensure the profitability of projects through trans-
parency and efficiency in granting licences and providing investment

security (DRC, 2005).
Another important

the main orientations intro-
ave as their objective opening
liberalisation, leading to
s, reducing the financial
) and reinforcing admin-

dimension was t0 significantly restrict the state’s
given more

room for manoeuvre (Bond, 2002). Private investors are
powers, as holders of mining rights, as investors, as operators, as
buyers and sellers, and as taxpayers- The funding agencies thus intend
the state to cease its functions as 2 producer, retaining above all only
the function of facilitating investment and providing security to the
sector. State revenues are henceforth to be dependent o0 revenues
resulting from the explo of resources by private capital, and in

most cases foreign capital.

In economies where growth is dependent on economic rents, as

Pourtier (2003) has pointed out in its interventions, the state is

encouraged to maximise its capacity to accumulate. Its income derives

mostly from exploiting and exporting raw materials. The country 1S
als in which the

transformed into an immense reservoir of raw materi
central challenge is to manage to the best the flow of revenue resulting

from resource exploitation, marketing and exporting. It is the state’s

jitation
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role to ensu i ins i
e secmrl’ Fatil:t{ tl; ;)btams its revenues through the strict application
a fair redistribution 0??-11-1-0_)73“185 and so on). It also has to guarantee
s ol at et hu;mg revenues among the different sectors of
We find such aaconcell% f;centrahsat?on within a legal framework.
AT R m[; lond or overseeing the mining sector in certain
e ixl: P uced by the WBG: “There is no immediate role
e balanceort-tefm metals supply management. Markets
o e supply and demand, and higher prices are part
Theplinka s ( borld Bank and IFC, 2006: 10).
Steincsaban %esw E;V:sen” the social and economic dimensions are
RN e macror ally one fI'OII'.l another to the point where the
bR CCI'F)I"IOIHIC policies and the reconfiguration or
quence of the intmduﬁ:)t ltlca} ke o presented as a normal conse-
ol dwiok thid i C:Fn' of policies in favour of the poor. Indeed,
B Aot t:)l; lCleé}“»1 of‘deccptraliscd redistribution permit
Sl i e li:;e lt e fmaqcml means and political will to
oo a pgpularlon for basic services (education,
RS i sc;upulo gl and so on). For their part, the companies
antee that they will ce:mtlils y respect the legal frameworks, to guar-
a voluntary basis, to com]::? g;nerating P AT
el suc,h o klt themselves to resolving certain negative
pollution (for exam lepoc ¢ts of poverty around mining sites, or
being promulgated irllj t}::{)}’:tr} ide residues). Rather than regulations
are based on standards and sim S these voluntary obligations
been described as a ‘new tramsnor?rls B esie GeEEw ke
Sxainler ool practi:;nonal Ieggl ordert, such as those, for
assIessments (Szablowski, 2007) S e S
n contrast to what i )
St Cachons develo;;::ier:;ir ally understood by a human rights-based
men def d by the IFls appea’r 5 tztrgggl:;sled t?roug%h the reforms recom-
tion of private ; ¢ a logic favourin ;
harmon?se the rII:;((;E:i;? rlghrs,.sm:.h an approach aPPeagf;hfop:i?:l?O
the market (maximisati regulation in the public domain with th f
T he n with those o
Pportunities, a favourable environment

and so on). It is ther, :
. e
promotion of humarf?fehltr:1 S‘uCh a perspective that the objective of the
8Ls Is reset. Their promotion and respect ar
p e

seen as a function o :
f the achievement of standards defined in the set of

. s, as f iSts i
munlng project. Such framewc:rks s:-:xampllle e ot
regulation, whi e e i
g , which becomes almost automatic, not c:::glls pfe; mltm'lgl E’he
s y of financial but

also politi : s
political and social equilibriums - o i s e
words, of the social
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peace. In a nutshell, what is involved is the introduction of new modes

of social regulation of the public sector and of access to social services.

However, this process of the privatisation of rights involves a
profound redefinition of the role and functioning of public institu-
tions, which tends to reduce their space and their already limited
options for social and political intervention. In brief, the function of
these institutions is seen henceforth as to implement reforms, secure
investments and regulate the operating practices of the companies.
This is precisely where contradictions arise. In a country such as the
DRC, does the state really have the means to guarantee the strict appli-
cation of the law? Beyond the development of a legal framework and
the institutional reconfiguration of the mining sector, what human and
financial resources are available to ensure that the framework is really
implemented, notably in view of the fact that it is presented as the
guarantor of the struggle against poverty? The issue of means or

resources is unfortunately too rarely broached.
As an illustration of the way that reforms have led to the substan-
tive restructuring of institutions, wWe could cite the examp}e of the
creation of the Steering Committee on the Reform of‘ Public I*;nter-
prises (Comité de pilotage de la réforme des entreprises publiques:
COPIREP), set up in 2002. Its main purposes have been to reor_galrusf_i
the public finances and to boost the competitiveness of the principa
sectors of the economy. To achieve this, COPIREP, whtchd;s
supported technically and financially by the World Bank, rapci y
became a key centre of power. It presides not fmly over the introduc-
tion of the Investment Code by the National Agency for the
Promotion of Investments (Agernce nationale pour la promotion ées
investissements: ANAPI), but also the introduction of the Mm_mg
Code, the land registry and the Forest Code, an‘d _the e;c(ipo_rt_agcnlctes:.
It is responsible as well for improving the mining aN“:;;s‘tra;mn' s
functioning and reforming public sector enterpr_tses_. A ’ 1: a i)o ::
charge of implementing the antiterrorism Jaw, fightlrtl)gi’, agamsrsrr‘; f r;hi
laundering and providing care for ‘the‘most vulnera T secitond fr
population. This excessive centralisation _of the new legal and i
tutional structure in the mining sector is in strong cpf}tra:.v.t wntf the
IFIs’ call for promoting decentralisation and par.tlc1pa1;:onbo_ t e%
local population, with campaigns against poverty, as the basis o

democracy in the DRC.
In the EIR final report

approach, including Ci‘:’ll

public sphere. Proposing broa

the recommendations adopted a rights-based

rights and allowing for participation in the
der participation as a condition for
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improving the operation of mining activities amounts to raising the
issue of the democratisation of the sector.

In the DRC, the political and economic democratisation of mining
governance is all the more important because up to now, the local
populations have profited very little from the positive outcomes of
development programmes in this sector.

The Mining Registry Service (Service du cadastre minier: CAMI)
created as part of the reforms illustrates some of the limitations of the
reforms in view of the fact that the history, culture and the political and
social dimensions of the sector are not — or are barely - taken into
account in the institutional changes. CAMI, a public institution, is a
major stakeholder, since its purpose is to provide security for mining
Property, to manage procedures for licensing, and when appropriate,
to terminate mining rights. For this reason, for mining investors,
CAMI could be considered as the Congolese ‘shop window’. Shortly
after its creation in 2003, however, following a series of complaints
from foreign companies, CAMI was charged with being poorly
managed and partiality on the part of some its personnel. After its first
director general was dismissed, CAMI was closed down in 2004 and
its organisation was examined by a foreign auditi ng firm to see how it
could be restructured (Kuediasala, 2007). Since November 2005, four
directors-general have succeeded each other at the head of CAML

Intended to ensure the correct application of the new Mining Code
and regulations, the institutional reforms rapidly revealed insufficien-
cies which resulted in serious dysfunction. The Congolese State, even
with new institutions, is not yet able to guarantee an environment
providing investment security and good management of a mining
sector that is in full expansion. These embryos of the rule of law still
seem to be limited in their ability to intervene effectively, essentially
because of liabilities that are intrinsjc to the institutional culture, with

roots that stretch back to long before the war (Willame, 2007). The
clear lack of resources considerably limits the state’s new role of guar-
antor of ‘good governance’, without even adding the fact that outside
interventions on the Congolese agenda may have contributed directly
to weakening the tl.'ansi.tional government, which in effect lost politi-
cal fsontrq] of the directions the reforms were taking. In the end, these
various dimensions may well have contributed to delaying any true
appropriation of the new standards of f‘unctioning and development
objectives by national and local leaders.

Now that we have presented why the Sefotns that hsve besis intro-

duced raise an important number of questions, one of these merits
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implemented
more careful attention. Are the reforms that have been imp

i d nom
adapted to the country’s needs, and can they, i re:gglliflttshzc\‘:fays g%
lead to progress towards development that is enhicodicinsrnte
life and interests of the local population? Can thjy ? the mining,5‘3‘“0r
long term, to sustainable development? Th_e i ﬁ's subject.
provides some interesting points of reflection on thi

VERTY

REVIVING THE MINING SECTOR A':DAIl:gLYING THE

REDUCTION: THE COMPLEX ISSUES ?; N RIGHTS
LEGAL FRAMEWORK AND PROMOTIN

parency: Rigorous Monitoring of the Mining

The First Steps towards Trans
Sector

ini icularly diffi-
In a context that made reviving the mining sector part y

Lt ine practices in this
cult, several studies were comm1ssnone§l to Cxim;nestl:‘ategic role in
area, notably because mining OCCUPIE> Sw} these reports took on
national recovery. The publication of SR 0h officially acknowl-
the form of major li’Olitical Aoy becausiilt ﬁy ening on the one
edged the shortfall between what was reaceyan?ipt?le struggle against

L d governan
hand, and the objectives of gooc & for the reform process,
: jsinal reason 1o led
had provided the orig ort® reveale
Oothe arher A i 10K e ot Bl el BERREFE
. : ] inistrative shortComing : ¢
ubstantial adminis s dysfunction a
f:l::l?l’lll s :gc(isr the more recent reports reveale(i-(syili-:i(::i arfal%es of the
the highest le’vels of the state, and t}:fy is'r?dli)ng some of the factors
ints in unders orts
i extual constraints : RC. Three rep
Fr?ll'?'r cog;orms that had been observed in the D
imiting r

ention.’
in particular merit our closer att
written by an Expert Group set up to

in the RDC. This
i itati f natural resources in |
s e e)c(iplim;ag;nszcurity Council resolunonfad(t)gcsi ;n
gr(l)ug \;3508“3"?;2 grgup produced a number of reports for
July 2, .

i he last one,
i de public, except for t
ey S b AL it onﬁdential (Kassem et al., 2003).

ifi sC
dated October 2033:;;?:?5‘1:‘::0“’ (Budimbwa’ 2006}‘ n};qem;duiit;r:

e The second was the f Human Rights, presented to t-h it
the DRC M“."Ster OtheuN General Assembly in Ma‘rLL und-ula
e Cgmmlrt:;e itnown as the ‘Lutundula Report (Lut

e The third report,

: _ >
o The first series of reports wa

[ 201 ]



COLUMBIA LAW LIBRARY

MINING IN AFRICA

Commissi 2
ol Spis:ElT’si{;,USL Cqmplled the results from surveys carried out
These surveys fmmmlttee of the Congolese National Assembly
il YOV ocus on the mining contracts cosigned by rebel
and the ‘firs% A?f_ﬂment allvl':hormf:s during the first war of 1996-7
et andl;((:an continental war’ of 1998-2003% (De Villers,
new mining cont SR A.]though a moratorium on signing
. CUmplegte . racts was passed in 2007 by the Ministry of Mines,
Comslin Parl‘utundula Report had yet to be examined by the
pal commissio;::linﬁ even though the Parliament was the princi-
coaitrdd s (;_ the study. I,t seems that some of its conclusions,
governm politically sensitive, have persuaded the past two
ents to avoid its presentation before the Parliament.

What conclusi
i « Ver‘;‘;z r?:i?il:rld _be drawn from these reports? First, mining
The three reports emphasilssc? fhffCOnomlcaHy, politicallysand soenB
mining sector was mana eiie‘ that before and during the transition, the
S Mo sy tg n Ell’l mannelj that was beyond any standard
mechanisms, an abser'u: “;as characterised by inadequate accounting
violations. € of transparency and numerous human rights
The weakness i :
makes it almost ilr?ll)tlc;l:sfligacu}-’ of the state to control mining areas
under the effective control ft Hisins le?‘ent a coherent mining policy,
the Kalala Report depict a Ot its own institutions. The conclusions of
human rights violations ( tg ost-conflict situation marked by numerous
tions, kidnappings rapes s, the use of child soldiers, assassina-
farces) Tnasvacil l‘;linin > various brutalities inflicted by the armed
of the Democratic Repuli;;liir.:(i‘;r ggﬁsg’;l{];;ll{eg bers of the Armed Forces
C) have been found guilty

of extensive exacti ;

i s agalns;focal populations. Reforming the army
ast

erefore become one of the government’s
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investors around a development project that would truly reflect
national interests. After a long and difficult enquiry process (NIZA,
2006), the Lutundula Special Subcommittee submitted its report
(Lutundula Commission, 2005) to the Congolese Parliament, which
then delayed its public circulation until February 2006. This report
revealed that dozens of contracts had been signed since the end of the
1990s, and that they were totally lacking in transparency and were
probably illegal® or at the least, not in the country’s interest. The report
thus recommended the abrogation or renegotiation of these contracts.
Its authors also recommended that lawsuits be brought against a
certain number of politicians and financial backers, some of whom
were very close to the centre of power in the DRC.

The Lutundula Report also exposed how the Congolese government
had arbitrarily exempted certain joint ventures from paying taxes, over
periods extending from 15 to 30 years. A number of state civil servants
were directly identified as advancing their own personal financial inter-
ests through these negotiations. As for the participation of the state,
which according to the 2002 Mining Code had to be a minimum qf
5 per cent of profit-sharing in mining projects,'” in certain contracts this
was reduced to a foreign presence which left little doubt concerning the
absence of public control mechanisms over the development of such projects.

In short, what emerges from these reports is that the revival of the
mining activity has been based on a logic of attributing righ_ts almost
completely outside the legislative and institutional mechanisms that
had been adopted for the good management of the sector. The _Kalala
Report provided a number of hypotheses to try to account for this. The
‘patrimonial’ modes of political regulation which had been used by
corrupt elites as a source of enrichment for decades ha:d become part
of the political culture; this was the foundation on which the refqrms
were implemented without the introduction pf any coul_-ltervallmg

mechanism to hold these individuals responsible, and without any
means for reforming the processes of political and economic power

broking in the mining sector.
o ; w legal frameworks seemed all the

Further, in the DRC, the ne 70!
force because of insufficient governmental
Watch, 2005), both human and material,

<tent diminished by the objectives of
he costs of running the state. In spite
umber of decisions with regard
tor have very disquieting impli-
certain of these

more difficult to en
resources (Human Rights
as they had been to a large €
debt repayment and reducing t
of the commitment to reforms, a n

to the functioning of the mining S€C
cations for protecting human rights. Moreover,
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decisions imply ¢ i
de?}?es intopt});e ?thllz‘r;:mems that the country has made for several
e publicati s
s f(])3'1_ theaéﬁ:;:;f these off{CIal reports created a major political
s clit_'nr:m: dl.mngl rlhe period of transition, as the
Wi p ey’ for:i irectly identified members of the government,
iionalecint oo gn mining companies and a number of senior
e country{:ahr:rs. These reports marked a critical turning-
chdbenitittobrhe ueabl Stor? For t_he first time, there was official
i SRl en‘}l1 0 collus:os} between the political system
R et tOgth, which up until then had always had total
RS R t; interests of the state and the population.
A off);c‘ le state and l?y the United Nations, these
which had been widellal hS(l)z;l‘C&S, e
DRC since the Mobutuye - T}l?r P A A
it s ra. Ihe reports on illegal mining operations,
e e e pert Group to the Security Council, confirmed
i s CO;tlnued to be plundered, despite the with-
the DRC, Rwanda UPS- cllftY~four golin’cal and business leaders from
directly involved in rhgaql'a- and Zimbabwe were accused of being
(Tegera and Johnson 62(1)01;1t S lpasksaddedaibed
ri:ls,pect the country’s ’legislat)i.o:e? <
chariie beriered Al » It 1s easy to understand that these
~ Despite the denial by mailve(i‘;dlio AT SR
e rhrge N had majof those accuseFi, the charges contained
ments. With the publicati e i audodeding govei0s
ident Kabila found hirns“f)fn ?f tl-leUN expert group’s latest report, Pres-
closest ministers, accu ; » OF instance, obliged to dismiss three of his
$ sed of being directly implicated in illegal practices

and transaction
; S contrary §
raised a numb i the state’s inter, 1 .
umber of questions, ests.!! These accusations

First, the new Mining Code contai

ulating, among other clauses, th ned ambiguities, notably by stip-
. » that even though being a minist
er means

... this prohibition does not concer

companies’ (DRC TS

reality owning m" .2002_' Tit. II., chap. L, our translati i

St ning rights differs little from be'a =M “

R owns them, especially if gh ing a shareholder in
trolling interest. the shareholder holds the

A second problem relates to the

e e context i :
e implemented, which involves e Xt in which the new laws

Ncouragi . :
agIng major increases in
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investment in a context of ‘good governance’. In the DRC, the
wealth accumulated by the national and international elites from
state revenues derived from the mining sector has had deep histor-
ical roots. Practices observed under colonialism, then during the
regimes of Mobutu and Laurent-Désiré Kabila (the current presi-
dent’s father, who was assassinated in January 2001) (De Villers et
al., 2002), were characterised by considerable continuity (Braeck-
man, 2003). However, with the introduction of the reforms, some
of the established practices were challenged, in the name of inter-
national policies to ‘fight corruption’ and to introduce ‘good

governance’.

The question that arises here is ¢
political and economic system in which
appropriated mining revenues for personal enrichment,
table and sustainable pattern of redistribution based on
firmly entrenched in ‘good governance’ practices.

Finally, the responsibility of the IFls received very little mention in
any of the three reports. Kalala Budimbwa pointed out nonetheless the
role that multilateral funding agencies should assume in reforming the
sector, and called on them to make long-term commitments so that the
mining sector could be completely reorganised and so that raw mate-
rials and mining resources would no longer be sold off at giveaway
prices (his term was ‘bradage’) (Budimbwa, 2006).

This call resonated in a context where the transition government

was still signing mining contracts relatively opaquely. Concerns
expressed within the World Bank questioned the nature and limitations
ds when turmoil was at its

of the Bank’s intervention during perio i
released by the media,

zenith. A WBG internal memorandum,
however, raised serious questions about how the Bank should be super-

vising reforms being adopted by the government. Particular concern
was expressed about prior consultations required before signing
important contracts, as well as the ways to ensure transparency and

ensure public access tO relevant information:

learly one of the transition from a
a certain elite had effectively
to a more equi-
public control,

mining memo referred to three joint venture deals worth
ollars, signed last year between the state-owned copper
any Gécamines and three international mining groups.
he deals would account for at least 75% of Gécamines
d have raised questions over whether Congo has

The Bank’s
billions of d
mining comp
Analysts say t

mineral reserves an

maximised state revenues from them.
(Mahtani, 2006)
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election, Presid
; ent Joseph il .
ensure: Joseph Kabila officially urged his government to

the strict applicati st

i fi?iifzigﬂl :f the Mining CO.dt? in order to allow the State

R econom‘geélwrated by mining operations, to use these

HPe e ic development of the country and the fight
and the plundering of mining resources.

(Kabila, 2006, our translation)

This declaration i .
task of reforrtrll?:gl il:z‘:?h‘ng of the magnitude and the complexity of the
state in this regard. In Mn;ng}?e; s Fedefining the role played by the
coming from national and i reacting to expressions of concern
calls by funding agenci lr}:terna.mpna! civil society, as well as repeated
dum (McKay, 2007) d ei?’ e Minister O‘f Mines released a memoran-
ities until the contract aring a moratorium on any new mining activ-
re-examined (‘revisités’ susilgned‘bemem 1996 and 2003 had been
Kabwelulu, acknowled)- dn}fL L e
contracts signed in the Ig){iict e t.ha" 50 per cent of the mining
geous’ for the state and sh 1w ere, in his words, probably ‘disadvanta-
ing at the same time thaSu d therefore be renegotiated, while declar-
cancelled. By creating thi none of the contracts would actually be
NGO:s offered to assist th : :lpace f‘?‘ negotiations, some Congolese
ministérielle chargée de la: a ‘hog* ministerial committee, Commission
that had been mandated ¢ evisitation des contrats miniers (DRC, 2007)
involving companies o eo fe-examine some 60 mining contracts, 41
pr(')l‘fli_lnce of Kivu, six in Easr;:t;:%(alllslai'l(atczll?sa, 1P idionan
! he re-examination process be: and five in Maniema province.
political climate. i - gan in June 2007 an
St ;eé ;g l};;:t:;ulgrkbecause. of the rcservatic(jn‘;r::;i(:siégnlf;
arrangements they had s of losing the advantageous financial
' negotiated. Considering the political and finan-

At an August 2007 Civi
ivil Societ
groups called for a re-examin:lt?o); .
by a Civil Society Forum Committ
Although the Lutundula Repor.

O?n;;m] (CSE, 2007), a number of
elve further mining contracts
ee of Experts.

. t remaj S
resolving the DRC’s problems, many a:::il;:s ° significant landmark in
Servers rem . e

ain pESSImISUC

about the feasibilit ifvi
: y of modifying contra
: cts whi
with the support of the presidency. This is a‘i‘;};;f: mhzve b}fe ST
re the case since,
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Joseph Kabila has retained a

with his re-election as head of state,
n the erratic

number of the political and economic actors involved 1
management of the transition government.

Beyond the process of economic recovery, the continuing irregularities,
the lack of transparency and the lack of opportunity for civil society
Parﬁ(ﬁipation in the process, are maintaining the Congolese mining sector
in a state of tension between two contradictory cultures (opacity and
corruption versus transparency and legality). We should recall that in
2007 only six of the 237 mining companies present in the DRC published
their mining production data (IME 2007). The potential state revenues
from the extractive sector (mining and petroleum) are still largely
unknown and thus probably underestimated, just as the principal mining
regions of the country lie, at least in part, outside the central state’s control.

The Complexity and Diversity of Regional Realities

In the DRC, national development indicators cannot be understood
without taking into account territorial disparities. These disparities

reflect four main factors:

¢ the nature of the productive processes responsible for developing

mining resources
e economic imbalances among the provinces
uncontrolled violence

* the inability of the centralised political authorities to maintain control.

Each region is affected by a different permutation of problems, at least
when it comes to the question of the impact of the mining sector on
the population’s living conditions and on promoting human rights.
This complexity is likely to be reinforced by the new administrative
regions created by the Constitution, which incregsed the number of
provinces from 11 to 26. In each province Assemblies, whos_;e members
are elected by universal suffrage, have seen t}}eir powers r?lnfoFceq by
the policy of decentralisation. But implementing the new Constitution,
which created a ‘united decentralised state’, is being hampered by the

complexity of local dynamics.

ture of the Productive Processes Responsible for Developing

The Na
Mining Resources

re Katanga, Western and Eastern Kasai,

The main mining regions a
Province and Equateur also possess

and Kivu. The Eastern
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important deposits of iron, gold and diamonds, while bauxite and
phosphate deposits are principally found in Lower Congo. The
nature of productive processes varies considera bly according to the
types of minerals and the history of mining development in each
province. Productive processes strongly affect human rights and the
respect of economic, cultural and social rights.
In the province of Katanga, located in the south of the country, the
exploitation of copper, uranium, silver and cobalt has historically
dominated a province that forms part of the Copperbelt, extending into
Zambia. This is the province with the most important mining potential,
containing, according to Baracyetse (1999), the world’s greatest unex-
ploited copper reserves as well as a significant mining infrastructure,
even if much of this is in an advanced state of decay. The Shinkolobwe
uranium mine, located near the town of Likasi, has become the symbol
of these mines, which have gained a sad notoriety by the number of
deaths they have provoked. The uranium extracted was used to make
the atomic bombs that fell on Hiroshima and Nagasaki. Officially, the
site was sealed off when the country gained independence, following
industrial exploitation of the uranium deposits from 1921 to 1959.
However, at the end of the 1990s, small-scale miners (in French:
creuseurs meaning ‘diggers’), 3 including children, extracted copper
from the site, and heterogenite (rich in cobalt), regardless of any safety
requirements. Although a January 2004 presidential decree closed
access to the Shinkolobwe site, in July 2004, the collapse of part of the
area mined caused ten deaths among the 6000 illegal creuseurs work-
ing on the site. In August 2004, to displace the miners’ families, the
village of Shinkolobwe, where 15,000 people lived, was burned to the
ground. According to EMAK (the trade union representing Katanga’s

small—§cale miners), the majority of those expelled had no intention of
changmg what they were doing. Left completely to their own resources,
without any form of official

: or unofficial support, and without any
alternative source of income,

: of ir these creuseurs will probably return to
work illegally on this highly contaminated site, risking new exposure to
1onising radioactivity.

In Katanga, access to small-scale mining sites has become a crucial
part of the provincial economy. Today, some 20 per cent of these small-
scale miners are former employees of Gecamines, laid off when the
company was restructured. Rehabilitating mining sites is also a tenden-
tious question, raising the issue of how responsibilities are to be shared
among the industrial producers, the state and the creditors of the
Congolese mining sector. However, at the present time, according to a
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iners’ trade
UN report (Dupin and Mialaret, 2004), :he Small—sscalﬁ_xél::;r;dining
union, the Mining Environment Service,' 'and the m?lﬂscale s
Technical Assistance and Training Service for sz;j application of
(SAESSCAM) ' do not have the means to guarantce the appice ol
mining regulations, or to provide assistance ¥0 S8R Lo
Looking back at the history of the‘ l(a,tanga’ mu}l}l_ntgog
helps us understand part of the region's mining WStork L
In the past, the Congolese State had concentra (Union Miniére
what was known as the Upper Katanga Mining Uqloc? stry until it was
du Haut Katanga: UMHK), controlled by Belgian in 'Ltlé générale 972
nationalised in 1966 and converted into thf: Socié rently produces
Carriéres et des Mines (Gecamines). Gecamines cutljties that it is one
copper, cobalt, zinc, nickel and uranium in S'jICh q%lf:n rleal motor of the
of the world’s major sources of these materials. he e
Congolese economy, the UMHK and later Gecarﬁi?‘;nc of the highest
nised as providing the inhabitants of Kataljlg; WIaﬁon and significant
standards of living in the country, through jo Cr-i infrastructure for
investments in educational, mcdic_a‘l R gle Gecamines runs
company employees and their families. For exg::lp lc;cated b
its own hospitals. Until 2005 the S‘Yenqe frp a’ rovince. Based on
bashi, was the most important hospital in Katangenli:ent model’, wide-
what!has been described as a ‘patel’“ahsijnh?ﬁ?(gand later Gecamines
spread in Africa (Hernandez, 2000), the

: ices. developing the

layed a major role in providing access to basic se;:'zeit, i

g ial structure in the provinces W o e
economic and social stru Gecamines at the beginning

i ‘bankruptcy” of R ion. By
T et th'e banioefor?c{)mic transformations in the l'igldo only
o age ma]orosrzfs.‘ and other concentratfe;or;ggsznoon The

s ) ;
2005, nonferr;):lhe country’s total exports (AFD oduction o
17.2 per cent 0 ces and years of drastic fall in pr e
b p e :

disas - cOply‘?i[af)(:0nsec_lll‘“vl'“:es o the» regéon : fiz(:iﬂon this company
dlsastro_us v Katanga basin which S f absolute poverty’
pOPUIauOIﬁ: ? e ne day to the next in a situation of abso )
found itself from o

(DRC, 2006b: 35, our translanon)c'iustrial and quasi-industrial activi-

i he in i
With the r?snugt::é?lgdgit... 50,000 to 70,000 creuseurs are v ad
ties of Gecamines,

il look for heterogenite, an ore

- 100 sites in Katanga to : di-

g numemlllls r}ll}l;n;gcsobalt. These people w{(;ll(ZUAl‘ldﬂ'd t;t;lsblg (f{?s: ;
exceptionally f han a dollar per day’ an SRS
tions for hardly mfr:e::eit report was produced by the NGO Global

i tranSth(i)?)rye;) which has worked on this subject extensively,
Witness (
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investigating the d
eplorable ki s
‘The tra working condit i ‘
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1990s, to the ultimate benefit of the informal sector. This collapse
RfOVO_ked a major economic and cultural shock in the region. Ever
siace lnglependence, Bakwanga had been organised on an economic
and SQClai paternalist model; MIBA provided a number of welfare
benefits to miners’ families. In the same way as Gecamines in
Katanga, the company played a role in the socioeconomic develop-
ment of the country, of Eastern Kasai and of the town of Mbuji-
Mayi. Schools, hospitals, energy resources, agricultural services
and housing benefited the population of the city of Mbuji-Mayi
and its surrounding area. Today, miners’ families are plunged into
extreme poverty; MIBA is very much behind in paying salaries
(eight months on average). In 2007 strikes spread, with employees
demanding the payment of wages and respect for the rights of
retired and laid-off employees, as well as the provision of food
@Okapi Radio, 2007). Diamond production, despite constant
increases in output, remains the object of bitter struggles for the
control of the production channels and zones of exploitation.

The province of Northern Kivu depends on the exploitation of
casserite and coltan (colombo-tantalite), an essential material for
high-technology  industries, in particular for cellphones
(Martineau, 2008). In Southern Kivu, gold, diamonds and casserite
are the main minerals extracted. Controlling the production
process is thus a major issue, especially because small-scale mining
potentially represents an enormous source of self-financing for
regional development (Pourtier, 2005: 1). However, important traf-
ficking is developing in these border provinces (Bruyland, 2007b).
Small-scale production is dominant in these areas, and between
30,000 and 200,000 creuseurs (according to Pourtier, 2004)
extract the ore for subcontractors who resell it, transporting it to
Rwanda, to networks of traffickers and smugglers. A creuseur can
earn up to US$4—5 a day in gross income, but major racketing
networks of gold and diamond washers result in a substantial loss
of income by the local population. ‘

The porous borders between the two Kivu provinces and Rwanda,
and between the district of Ituri and Uganda, continue to encourage
fraudulent trade, often deadly but still flourishing. According to a
2002 Belgian Commission of Enquiry, traceability in the diamond
trade is almost impossible to ensure in the area and this situation

harms local populations in a direct manner:

The informal diamond economy has become the symbol of the loss
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and non-producing provinces is no less problematic. As Jean-Luc
Piermay has pointed out, ‘The main characteristic of borders is that
they create differentials: differentials in prices, income, regulations,
distribution networks, how things are organised’ (Piermay, 2005: 608,
our translation).

Mining resources determine not only economic borders (zones of
exploitation), but also social boundaries (mining increases inequalities)
and political boundaries (the power base of political parties). On the
other hand, they flout administrative borders, giving conflicts a
regional dimension by drawing in the whole Great Lakes region.

In Katanga, the true ‘economic lung’ of the country, there are more
than 150 mining companies operating, including ten majors, which are
currently investing in major expansions (Bruyland, 2007a). After years
of crisis, the price explosion of certain minerals from ZOQO (copper,
cobalt, and rare minerals) inaugurated a new mining cycle in Katanga
and stirred up a new struggle for control. With the increase of cobalt
and copper prices, the province of Katanga became the new Eldo_rado
for investors. The conditions for attributing Gecamines’ concessions,
the country’s largest mining company, are at the centre of discussions.
When the DRC was cut off from multilateral assistance between 1991
and 2001, from 1996 Gecamines’ assets began to be sold at giveaway
prices to finance the running of a state in crisis. ;

In an attempt to avoid the complete bankruptcy of the company an
to spark the economic revival in Katanga, the Congolcse_ government
decided as of 2003 to restructure Gecamines by privatising It, as the
[FIs had long been recommending (Mazalto, 2_0053). Accor(:mg to z:
2006 Organisation for Economic Co-operation and Developmen

(OECD) report:

Program (PEG) had already in 2004
with World Bank funding, of a series

of companies with negotiated ‘voluntary’ worker layoffs. This

started to be applied in public companies, such as Gecamines 18
the Congolese Post and Telecommunications Service (Office Congo-
fie slécommunications: OCPT), in spite of strong

lais des Postes et Té :
trade unions.

resistaniERbEE (;AFDBIOECD, 2006: 242, our translation)

the Government Economic
foreseen such reorganisation,

The objective was O stimulate production through private sector fund-
come h initiatives which almost always involved joint

ing aneds tslgr?-,:gof these were signed before 1997, and in fact were
ventures.
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mining provinces, the mining sector reforms have had a limited posi-
tive impact on the rights of local populations, on the rights of women
and children, and on labour rights that remain largely flouted. It would
Seem‘that inhuman conditions observed around mining sites are toler-
atgd in the name of moving ahead with the application of the reforms.
This observation holds true in most of the mining provinces, even if the

production techniques, the state’s capacity to intervene and the

international economic actors (IFls, private sector companies) differ.

The adoption of a new Mining Code undoubtedly contributed to
an increase in investments in this sector. But as for promoting
rights, tbe law seems totally out of touch with Congolese political,
economic and social realities. This context ought to have been
ECCOgmsf?d more clearly, in view of the fact that it interferes with
the application of the new mining legislation.

_ The current decentralisation policy represents both an opportu-
nity for harmonising practices and a new risk for breaking up the
country. What legitimacy will the Mining Code acquire in view 0O
its provisions (DRC, 2002: Art. 242) for mineral royalties to be
dl‘"dFd 60 per cent for the central government, 25 per cent for the
provincial administration and 15 per cent for the local authority
where the mining company is operating? The absence of effective
regulating capacity explains more generally, and in large part, the
continuing conflicts and human rights violations in the mining
provinces (Kasai, Kivu and Katanga). Given the importance of the
interests at stake, the conditions necessary for effectively applying
the country’s mining legislation do not in fact exist at present.

The Constitution instituted a ‘Governors Conference chaired by
the Head of the State’ (DRC, 2006a: Art. 3) to make arrangements
for applying the clauses of the Mining Code. However, the legal
framework, which allots 40 per cent of royalties to the mining
provinces, seems to be conditional on two principal factors. Firstly,
the current needs of the central state are immense, notably to pay
off debt — still significant even after part of it was cancelled — and
to restore its authority and legitimacy. Yet the mining provinces are
counting on the fact that mining revenues be ‘assigned exclusively
to constructing basic infrastructures of community interest’ (DRC,

2002: Chap. I, Art. 242, our translation). These provinces are
applying political pressure so that they will receive their constitu-
tionally guaranteed rights. As Bonne (2003) has remarked,
‘Regimes are unlikely to devolve real power and resources to rural
leaders they do not trust and/or cannot control.” This reality, a
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reflection of the history of the country, is sufficient grounds to
explain why revenues are likely to be withheld by the central
authority.

Uncontrolled Violence

There are three principal factors contributing to maintaining an
overall climate of violence surrounding mining activities in DRC:

* living conditions and working conditions of populations around
mining sites

® corruption and threats which dominate the mining economy
the armed conflicts which continue to proliferate in the country’s
border regions.

At present, the majority of Congolese mining sites are exploited with-
out any control over payments to workers or of job safety standards.
Many international NGOs, as well as the ILO, have focused particu-
larly on child labour. A recent study in heterogenite mines in the south
of Katanga Province estimated that several thousand children under
the age of 7 years were employed as creuseurs (Groupe One, 2006).
The presence of uranium on some sites endangers in a most direct
manner the lives of workers and of the local population (Mazalto,
2005b). Several independent initiatives have been introduced. The ILO
has attempted to improve living and working conditions for those
working in the Katanga mines (Abedi, 2007). The aim is to strengthen
‘good governance’, ensure the respect of legislation and rights, and
encourage negotiations involving social dialogue between all interested
parties.

Corruption and the use of threats continue to dominate relation-
ships between the different actors in the mining sector. The various
reports mentioned previously (the UN Expert Group, Kalala, Lutun-
dula) give a good idea of the practices observed at the highest levels of
the state, and raise the issue of how ‘power is exercised in the manage-
ment of a country’s economic and social resources for development’
(Campbell and Ahado, 2007: 1). At both the provincial and local
levels, such practices, which combine corruption and threats, often

directly involve the principal economic actors and the representatives
of public authority.

Uncontrolled violence often assumes 3 ‘war-like’ logic that is still
very present, even though conflicts have officially ended. Illicit traffic in
minerals feeds into the arms trade and finances the militias who control
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the still highly strategic mining zones. The reports of the Expert Group
on the illegal exploitation of natural resources in the DRC surveyed the
principal conflict zones directly linked to the mining economy ( Kassem
etal,, 2003). The mining zones located in the east of the country (Ituri,
Northern and Southern Kivu) and in the north of Katanga are Stl.”
areas where the local populations are under constant threat. It is
precisely in these zones that the mining economy is least well orgaqlsed,
where the small-scale sector dominates, as opposed to the provinces
where Gecamines and MIBA exploit minerals on an indusn"lz‘ll scale.
During and after the transition, violence perpetrated against civil popu-
lations by the army (FARDC) is a continuing leitmotiv of the majority
of MONUC reports (MONUC is the UN mission in the DRC). Arms
traffic, ethnic violence, sexual violence, kidnappings and qprOEtatlon
of local populations, population displacements, child soldiers, are all
part of the day-to-day experience of most inhabitants of these regions.
The NGO Human Rights Watch has written a report on The Curse
of Gold in Democratic Republic of Congo testifying to.the human
rights violations observed in dozens of mining sites they visited:

Gold has been a critical factor in humar} right.s abuses mhnoglll\}
eastern DRC. The DRC government, 1it$ neighboursl: the 4
international donors and the private sector need to work toget

in i lly smuggled gold and other resources.
TR {&umirgl Rights Watch, 2005: 129)

v 1 ast
Similarly, the district of Ituri, in the Eastern province, has over the p

In the Kivu region, armed factions are fighting el
resources. The areas where arms sales are most intense ar; e 2006g.
zones, border zones, farming areas and urban zones .{ BeiigUezané d
46). ”fhe lack of control at the borders between Tturi a'l nd Ugan ?, ans
the Kivu provinces and Rwanda, encourages the devg opment of arm
trafficking, of precious stones and mmerals. tsml}gghnfg,hsustaml?gha
local guerr,illa force that is part of the destabilisation of the ezstf A E

In this context, in 2007, Northern 'Kwu still had to dea wnt'
P f a significant number of soldiers of the Rwandan army.
the presence 0 arvieW reveals the importance of the challenges existing
: This r'apldhzvsatioml mining policy to promote and respect human
in applying t nuary 2007 UN Security Council’s report on the DRC
rights. The ‘EOW complex are the stakes linking the armed groups, the
sho.we;i ;;St';s of the region and criminal networks, to which have to be
variou
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added the various forms of large-scale corruption (UNSC, 2007a).
However, the situation at the borders seems to have improved since the
end of the transition period. The links between resource exploitation
and armed activities nonetheless remain very much in place.

To what extent can such a culture of violence continue to dominate,
despite the fact that, at least in theory, the sector has undergone seri-
ous reform (Dufresne, 2007)? According to a report commissioned in
2005 by the UN Economic and Social Council, part of the explanation
may lie in the extremely insecure status of those working for the armed
forces, as well as civil servants and other government officials. ‘Under-
paid or unpaid, these “legal representatives” probably contribute to
encouraging impunity, corruption, harassment and assassinations,
particularly of journalists and human rights advocates’ (Pacéré, 2007).
This climate, which approaches a state of anarchy, has to be under-
stood in its historical context, for since independence, under the

Mobutu regime, these practices have become part of a strategy of
governance by terror.

The Lack of Control by the Central Power and the Weakness of
Institutions

When the IFIs recommended restructuring the country’s strategic
sectors, did they really take into account the importance of the politi-
cal and economic context in determining the likely effectiveness of

reforms? With reference to the conditions in which the reforms were
undertaken, Kabanda has noted:

Unfortunately, it was in a climate of political uncertainty and divi-
sion among the Congolese political actors that, paradoxically, the
international community and the European Union chose to invest
in a fundamental reform of the political process in the Congo. This
process ought to have been truly inclusive and especially to have
been supported by all the representative forces of the country in
order to lead to a credible and acceptable result for the majority.
(Kabanda, 2006:. 2, our translation)

After adopting the first reforms in 2002, the country waited a whole
year, until June 2003, before electing a government of national
unity, named the ‘transition government’.!” At jis head, Joseph Kabila
and other former rebel leaders followed a consensual logic based on
negotiation. The three main military factions ( PPRD, RCD and MLC),
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which had been transformed into political parties (CRR, 2006),
participated in the government. :

The degree of serious political instability reflected the weakness o
the institutions at both central and provincial levels. These two factolfs
raise the question whether the newly formed government had the
capacity to implement the mining reforms adopted by goverljnnlleqts
whose legitimacy was widely challenged. In this context, even the egit-
imacy of the reforms advocated by the IFIs can _be ques’tlonefi, espe-
cially since they are being implemented by a ‘fragile State [Cha}zugner
and Magro, 2007). As Bayart (1996) has noted, altl:}loug}.l‘the ormer
Zaire has a strong sense of being a nation, the state’s legltlmaizly in a
changing world’ (World Bank, 1997) still faces important c.hadenlgesl.-
This climate, propitious for the violation of rights, received clea
confirmation in the 2006 ‘Growth Strategy and Poverry’Redt‘Jctlzln
Document’ (Document de la stratégie de crofssarfcg et de reduct:or.z e
la pauvrets: DSCRP), published during the transition government:

The restructuring and liberalisation of the mining sector thfat :;2;::
in 2004 throughout the country led to the expropriation 0f p e
from their land to the benefit of mining concessions, to frauc of
to certain parties seizing the lion’s share as a result of the signing

very unfavourable contracta.)RC, ek 15 ok thaisation)

: ining institutions and
If the reforms have made restructuring the mining instit

" il have
ft o : ifficult conditions that we
legislation possible, under the diffic been introduced mainly from
described, these reforms seems to have been I 1 power. How can we
the state capital, Kinshasa, seat of the central p e e el
expect them to be applied when, in such a vast country, t “yran
; e i
too often represented by armed forces, notorious o the'lr a E])icir:s
deri . d . ssive violations of rights? The decentrahsanonlpo L
ering and ma : . wor
desi gii to give the provinces financial autonomy can only
signed to

under certain conditions.

" G I diSt ibuted by
l it ini VEenues hai’e to be LO]ICLICd 21]]([ (& T
Irst, the mining revenu

ecure procedures, a situation
the.cen‘tral e ;lhrz:ihtgg(:fczﬁcis:dﬁ;g to II\I/J[F figures, in 2006 the
which 4 pot e torate (Direction Générale des Impots) collf:c_tcd
s REFOVCW Dlsrgcloo million out of the anticipated US$250 million
apprommatelyTIgl current challenge is therefore to strengthen the pres-
(DIA, %?S:it}a.ttc if1 all provinces in order to ensure n(f')t (})lnly better tax
i itable redistribution of these revenues
recovery, but also the equita
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throughout the whole national territory. To be able to do this, the
political leadership has to be able to count on suitably trained and
adequately paid local authorities that have the means to guarantee
that the revenue collected is used appropriately.

Second, restructuring the local administrative grid in the whole
territory is one of the main challenges of the reform. Indeed, at both
the national and local levels, embezzlement of funds thrives on a lack
of control by the representatives of the state and civil society and upon
a generalised situation of sectoral disorganisation. .

Third, the central state has to be in a position to adopt a mining
policy adapted to the needs of the different provinces, with fund
traceability mechanisms and capable of rendering of accounts. Both
private investors and government employees must be subjected to
these policies, in order to create common obligations of transparency
and collaboration.

Even if the legislation has provided for the application of such
mechanisms, the lack of funds, of human resources and of local expert-
ise persist and are likely to compromise their introduction in the prin-
cipal mining regions. However, it is precisely these measures that could
give teeth to the new mining legislation in order to break out of the
plundering logic that has dominated the sector for decades. At present
however, the reform has been introduced in a context characterised by
the effective lack of control by the central power and by weak institu-
tions. We can only speculate concerning the real probability that the
state will apply the most costly and potentially the most restrictive
clauses (notably concerning social and environmental aspects) in 2
climate that continues to be marked by such a degree of impunity. It
would appear that resorting to imposing a system of rights and stan-

dards has become the option privileged by the IFIs to mitigate the
weakness of the state.

THE MINING SECTOR AND THE INTRODUCTION OF A
SYSTEM OF RIGHTS AND STANDARDS: THE HUMAN
RIGHTS SITUATION IN THE DRC MINING SECTOR

The Different Systems of Rights

The restructuring of the Congolese mining sector has above all aimed at
promoting the rights of investors and the securi
order to provide a guarantee of social
legislation and reinforcing public cont

ty of the population, in
peace. Beyond respecting the new
rol mechanisms,'* the [Fs encour-
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throughout the countr n?l?}fy 1‘ mll!loq small-scale creuseurs
codes of conduct con.):(' e main objectives of the international
each sector and the tr ern reinforcing control over practices In
ence is also made to t;nsParenCY of revenue management. Refer-
the small-scale miners ellmpﬁ'f}vement - s living conditions of
State signed the Kimbe.r[ . ;) SOSPARERS, M 2003 the Congolese
by the UN General Asse e)lil rocess Certification Scheme adopted
Development Initiative (%Diﬁ Hisabsequently joined the Diamond
aimed at ensuring that dj ) (Partnership Africa Canada, 2003)
communities and nationlilmond production would benefit local
Industries Transparen e; ,g_OV.ernments. Joining the Extractive
World Bank backin Cg e (]?ITI), in 2005, with strong
traceability of minigr: eyond its objective of promoting greater
productivity of Smg“fevenues, was intended to promote the
development of th . -Scak producers and to ensure the
The setibios € production zones (DRC 2007). '

Y to resort to certificati ! :
based on transnational ex ication schemes and mechanisms
tries of the South. It pro ptl)):erst :‘flsltems can be observed in many coun-
for the mining industry, which j at appears as an interesting solution
the social, economic a;nd polilti 11'11Creasmgly challenged concerning
However, and as suggested in the CI: cgnse_quences of its activities.
process of both transnationalisi . ution of this book, this dual
mechanisms has questionable c:r?s::]l:;l{eﬁrwatimg Sl oo

ces. Among other reasons it:

suggests a generalised proce
bl ~dl process through which :
E)t; dl;fi :;gta;ll responsn!alllty are systematicall;f p:;,e;s.' O; natcllonai
s e tri’igsnanonal sphere. Economic globaliss:ts'e ?ln i
ocal demands for the social regulation of p:i(:frz:tca:e::?g;

development :
: pn .... Thus national law and politics ;
ransnational laws and politics. are converted into

(Szablowski, 2007- 290-1)
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As can be seen, the reform of the Congolese mining sector is based
simultaneously on privatising mining companies, adopting free-market
laws aimed at encouraging foreign investment, and establishing a
control system over public affairs through the adoption of transna-
tional regulatory mechanisms based on private law. These new mech-
anisms come as an answer to a social demand for better control of
mining practices. However, they reflect above all the concerns of
competitiveness and the short-term considerations of private actors,
which operate under conditions that fall largely outside systems of
public accounting based on the notion of the rule of law. Issues such
as the integrated management of the sector and the redistribution of
wealth to the benefit of the whole population are most likely to be side-
stepped by these regulatory instruments, for these mechanisms seem to
reflect a logic in which control is externalised. On the one hand, this
tendency contributes to depoliticising human rights by reducing them
to the objectives of providing security for investments, sites and people;
on the other hand, it tends to weaken the authority and legitimacy of
the state, by confining it to the roles of regulation and redistribution,
neither of which it can fulfil however because of its lack of means.
The issues raised here are revealing of what could be characterised
as a bicephalous rights system. The complexity of this re.gulatory
system raises questions about the hierarchy of thf: standards 1nvol\_fed,
their legitimacy and the conditions of their coexistence. It also brings

us back to the responsibility of the various actors concerned, particu-
larly when we recognise that private law systems ad_dress ti}e concerns
of the leading industrial actors, the major corporations, without solv-
ing the issue of the compliance of mining-operation rules !3y .small
companies and small-scale miners, who represent the majority of

producers in the DRC. - .

What remains to be explored is the extent to which Fhese various
instruments will indeed help promote t‘he ':_'v_ll’ e and spgal
rights of the population, as we.ll as maintaining peace in the mining
zones where violent confrontations are still frequent.

n Rights Situation in the Mining Sector in DRC

been superimposed on the Congolese legal
ure that minimal standards for mining operations are

system to €ns a7t S A
to attempt to relegitimise these activities, to SOme extent

respected and : rele ;
ang at least temporarily, a similar phenomenon can be observed with
regard t0 maintaining peace. The main mining regions in conflict zones

The Huma

If international norms have

[ 223 ]



MINING IN AFRICA

were still, as
in the DRC (()If/ltgtlh\%gjff 1,}5:?9’ pnder the control of the UN Mission
mission in the organis o ich is the most important peacekeeping
ing the peace Pfocessano(;] s l’ustor'y.‘-‘J Its mandate consists of support-
ened by physical vio?n protecting the civilian populations threat-
numerous MONUC re s the Iruri and Kivu provinces. The
will continue to be untl?lorltls show just how extensive this task is, and
judicial system to gueu-1 - ftatf acquires an effective and legitimate
in the DR Congo’ (Yacaﬂtt?_e the essential protection of human rights
In March 2007, an Iohlj[blan-ar_ld MONUC, 2007, our translation).
difficult. What ab::)ut v F mission recognised that the situation was
DRC ‘has emerged as e country’s social development now that the
which has been forcedionew hot_sp_of for the global mining industry
untapped sources of mi search in increasingly difficult areas to find
in which the expansio l'16;‘211 }N?alth’ (Hoffman, 2007: 1)? In a context
tions affected by the aﬂ of mining is encouraged, how are the popula-
the country continues tccgmpanymg development programmes, when
.tive!y inaccessible to tl(l)e ;;};)?if r:e)’ Of"’iﬂgeﬂt s e
mnstitutio : curity for i
The v;-?ozl:ﬁ]ﬁéci( capacity to congol arfgsei?jrfgamcrensed s
to living conditions tah repc‘ns’‘ﬁﬂalnt:iall indicators and HDISs all point
the end of the war. T}:;lt are still very difficult, even a few years after
redistributing the .ai ey also underline the size of the challenges of
April 2006 IMF 1-% :)1 s of growth and promoting human rights An
113992 3“_51 1998-9) Ea;t h(zlnil:.ieg tha_t successive civil warg ( 1.993,
lif:; . ‘i:;;:l\:ttﬁ that betw_een 70 anggéi{;l;;s:;?e(}ozomic effe'?ts‘ The
poverty line (defined as US$1 pef d;;; Populanodn Wal_sl
, compared wit

approximately 30 per cent i
According to tlfe ngt in 1993 (IMF, 2006: 5).

ig:rou_rth has accompanied t
oreign investments are re

some limi
he meinl-lmlte‘d progress in macroeconomic
ing sector reforms (IMF, 2006: 24).

turni
some growth: 5.1 per cent in 20135 t: St }:::e: A
5 centin 2005 and 5 per cent

in 2006 (DIA, 2007b). Th
tive performan. - 1he recovery is mainl : :
wholesale sect:'z O'fl'z.lee S C‘OnStruqion,y t:l};cptlaai:]ned b_y t}'le e
from the rise of cc;balt Increase n exports in 2004 s o
35.3 per cent compar SHCFS and the increase in mini s IT'IOStlY
hind the masot o e D S poduction
the positive effects of th.e Congolese POPulatiori do o0 th? i
appls Actichs 5% of e G growth. Much work stil hay pent on
e n g Ir e Constitution: ‘Every Congol B oo
nal wealth. It is the state’s d f:; etse hai1 the right to
o redistribute it
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Table 5.1 Human development and health indicators in DRC*

Economy and access to services Health

e Calorific deficit in children below 5 years
of age: about 30 per cent of weight
insufficiency. One child in five does not
survive beyond the age of 5.

. .80 per cent of the Congolese population
is economically vulnerable: more than
cent of urban population lives with
US$1 per day. 55 million people live on
US$0.30 per day (2005).

e Malaria causes 52.4 per cent of registered

deaths; tuberculosis 40 per cent. Sleeping
sickness affects appro:imatel)’ 12.5 million

* Gini Index of Income Inequality:
4_2 per cent, revealing the existence of
distributive injustice, with an almost
f!ndemic discrimination and exclusion people.
in the country.
Maternal mortality rate (990/100,000
births) and child mortality rate (118.7/
1,000) are among the highest in Africa.

* 92 per cent of households do not have
enough to eat at least once a day (less
than three meals). 75 per cent of the
population is undernourished and without
regular access to drinking water.

: g;cfh countries neglect the humanitarian crisis in the Democratic Republic of Congo,, warned the NGO
xfam International. Since the call made on February 13, 2007, donor countries have only given $94
million (14%) of the $682 million needed lan (HAP) developed by the

Uni ! for the Humanitarian Action P
nited Nations, Red Cross and agencies. During this three-month period, deaths linked to the conflict
are estimated at 100,000 people (Oxfam press release,

May 13, 2006).
Sources: AFDB and ADF (2005) and AFDB (2006).

he right to development’ (DRC, 2006a,
¢ richness of the soil and subsoil, in the

main mining towns, such as Mbuiji-Mayi in Eastern Kasai, the popu-
lation continues to live in dismal poverty. Countless women and chil-
dren attempt to survive through small-scale diamond mining, as
creuseurs. The existing climate of violence in the informal concessions
coincides with a complete lack of any form of security for the

workers. S g
In Katanga, it is tru€ that some communities living close to the mining
| projects by large foreign compa-

sites occasionally benefit from socia _
nies. They may also benefit from the infrastructural programmes built
to help the sites operate: roads, electricity and running water, but such

benefits are not guaranteed and remain inadequate. Consequently it
would appear that the main development challenges concern making the
mining zones more secure and ensuring that policies for the equitable
redistribution of mining incomes are implemented. Beyond this, in view
of the existence of regional disparities and the diversity of the forms of

equitably and to guarantee t
our translation). Yet, despite th
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production (i :
ndu i
complexity of strial sector, small mines, small i
ty of the situation re , small-scale industry), the
ment, which has to devel presents a major challenge for the gO\:em
eoo [ A
dw;rsuy B bt p approaches that reflect the extent and
esponding t
i o th ;
pbtammg ‘good’ macioh“man ‘rlghts situation goes far beyond
It depends on the state’ economic development indicators, because
fits of growth, appl s capacity to redistribute equitably ,the bene-
guarantee peace at ti security standards at the mining sites and
escape from COnditie national borders. For local populations to
protected from cyclesor;s- of ,bare survival, they must also be
f*_fJOd products. (Thes Oh inflation which force up the price of basic
tion of a free trade : l‘ave. mostly been imported since the ad l
situation in the mini policy in the 1980s.) Thus, the hum 5t (l)lp
ing. It seems likel H:E sector in the DRC remains extreme?narllgntls
ment, combining pyolic?t only an integrated approach to gev:l; -
mining and agricultur lles to secure mining zones, to stimulate b fh
providing macroeco al activities among the ]0(33’l S late bo ;
improve the situati nomic stability, w s
e e situation. v, would be in a position to
an integrated
from an i ed approach
an increasin proach to development w i
o imematg BB o6 civit socicr bc;uld ‘also benefit
iR e e vtonal level. As recommend dyl; oth in the DRC
s re is ¢ : nde
the centre of a righ urrently a will to place so _ylthe i ar_]d o
i ghts-based o cial participation at
equacy and dysfuncti pproach to development. Gi h
holder dialogue in th tional nature of any f . Given the
the DRC, worki € sector, in May 2007 hY o ol B
society. i;litiatedlng together with the min‘t e g
3 R m 1 v
continuous. Accoarldl.]ew joint-action framewgoflﬁmiatn;les St
objective of thi ing to UN so which was to be
thlS urces 0 . 5
round table was to g(en::aluatl Disieganh,
e a social dialogue

among local NG !
State. Os, the mining companies and th
and the Congolese

Henceforth
il
problems, especially those related to h
o human

rights violations

being brought in’t(:v fl;-e to be discussed within thi :

need to develop Pa:ppl,’blrc arena. This initiati is council before

control over the intrc:;lpa.tory mechanisms a:; t;snf]es o rhe

spaces, as in this schemeu(}::lon of laws. Creatin i p!'ll.)hc

Lo whether €xperts or » has resulted in the m()bg‘l’ne‘iv POlltlf:a.[l

involvement in a procesmt} i are concerned tl e ¥ o

current development I.s_ o Pf‘ftlf_:ipation and £ rma their
policies being implemented iipir?p“a“o" of

eir country.
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CONCLUSION

E;J other country in Africa has as much mining potential as the DRC.
; certain analysts have remarked, nowhere else has the disintegration
of the state reached such an advanced stage (Misser and Vallée, 1997).

For Colette Braeckman, during the last few years, the DRC has

been running a true obstacle course:

gislative and presidential elections,

constitutional referendum, le
.. A pedestal of legitimacy has been

Sbfft?mg up an elected Parliament ..
Auﬂta_d“’ergent political currents exist, and alliances are negotiated.
t this stage, it appears that the worst is not certain to happen, that

the most pessimistic forecasts are being contradicted by facts.
(Brackman, 2006, our translation)

Now that the country is emerging into a post-Crisis stage, the issue of
the ‘-fOHditions necessary to permit implementing reforms takes on
considerable importance. In this regard, studying the human rights
situation constitutes an appropriate entry point because of the holistic
approach it requires and because the international community
formally recognises this dimension as a priority in order to measure the
effectiveness of progress that has been achieved.
One of our hypotheses was that the promotion of human rights
presupposes creating mechanisms for equitable wealth distribution, an
requires the existence of legitimate institutions throughout the whole
country. We also postulated that promoting rights requires develop-
mental approach that goes beyond ensuring the existence of legal and
administrative measures, and also entails the corporate and political
responsibility of the different actors in order to guarantec the protection
of rights. It seems essential to take into account these two dimensions in
a country as complex as the DRC, since (as in many other countries of
Africa) their implementation represents a major challenge. Analysing the

issue of rights comes down not only to questioning the capacity of the
o contribute tO sustainable development, but also to
th regard to the development

mining sector t .
evaluating the experience of this country wi
ecommended by the multilateral funding institutions.
rd that ‘Although there is

programmes I
Kirsti Samuels has pointed out in this rega
growing focus on the rule of law in post—conﬂict countries, there is
little guidance o1 how to approach such rule of law reform, nor how
dopted ought t0 differ from that in developing countries’
06: 6). In the short term in the DRC, the attempt tO
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restore the
: rule of la
criteria and w seems to depend :
: promoting ¢ pend on achievin,
lated into the Zanguang Li;rgorate governance Huma‘c‘J Pe;clformance
5 n rights, trans-
governance ge of developme ghts, trans
ernance, may well : nt standards to
activities of certain ecocontlf‘bute to reinforcing the le [:tr =
which are in fact emi noniuc and state actors. But thegissl,maqf' Qf}zhe
ne : ’ ue
beyond such a manageri nlt y social, cultural and political LA
FTIR recommendation ]i perspective. Paradoxically, and i)goes i
tively low priority inS,t; ei;: dimensions seem to ha\:'; bn ﬁ_yond tlhe
applied in e developme een given rela-
B ke ctcl’let Congolese mining :;?th::t programmes presently being
ntext of : .
of devel current discussi
) opment pr: ussions concerni : )
; ogr erning th
interesting Contribui(?mmes’ the EIR recommenda%io e orientations
rights-based app l‘oachn a; they have the merit of givi ns represent an
i . (e n i
tion of rights. How - Fhe conditions necessary f g‘prlorlry .
ever, if the main EIR rec e I?Plementa-
ommendations are

considered in the li

g e [1gh of WBG .

rémain unanswered: tof P011cies in DRC many quest' ill
: s 10ns St1

* Can it be consi

regime, but Onecgﬁidlatlrt the passage to a so-called ‘d ic’

tutions in most of the 7o jfuncti()na] and therefore legi St

cation of the proposP;C‘Vmces, is sufficient to guar e

gcome“daticms? ed new legal frameworks orazzrzendglgpglllli

ow is it possible to imagi

could be pacifi imagine that the mini : ;

frameworg a;’i;‘i:idar‘fhthe new standall'ldlgngfp :I?ZH(IZCCS agheliE
en the Congolese army itselfm:ffel:f:lif l:eg:)}

Ll

poorly equi 1

" P Ped 150 l 8

of r Ped, 1s only just sl g

eintegrating the various m 31‘:;:1}; ?Eglnnmg the necessary process

Flace o .

ould this

. come ab R

private securi out in vie

; rity forces : w of the fact tha
aean t

mining sites, is likel); which presently control the p;h_e Presencfe }?f

rimeters of the

count ' likely to increase wi
ry of foreign investors? e with the massive return to the

HOW C
an bel‘ter =
vin A
Creuseurs c g conditions b 5
: urrentl e provide e
industrial mining :ctt' h';eateﬂed with eXpulsiod éo t:e millions of
Under wh lvity? n by the upsurge of
at conditio : psurge O
are introduced i NS can internati
ed in the D ational norms
: ; an
5'3(.?!:01‘, be Integrated in 4Ly ep ecially those conce s ’ tandards that
Will the attempt to re e th‘? Congolese sociopoli t‘rn ing the mining
legal and institutionale:tabllSh ‘mining legitimacy’ll:al i
rameworks be sufficient to y reforming the
ensure that th
¢
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racti . ; ; : g
P ces of a sector involving high human and envnronmental risks

evolve in a positive direction?

In thlSdCOntext, will the manner in wh
mented — i - A T s ;
ted — in which the management of mining liabilities (social

?;i;sn:godﬂme}?tal) relies mainly on a st_ate which lacks the
STEEN o l:'ils - ensure that the}’ receive the support they
Rl m bilateral funding agencies anfi the IFIs, which ha\‘fe

mitted themselves to promoting sustainable development 10l

the DRC?

ich the reforms ar€ imple-

ferent systems of rights, encour-
ansitional measure with a view

aged by the IFIs, really constitute a tf
es it mark the passage

to reinforcing national legal frameworks, or do
A legal system intended above all to support the promotion of
Investments based on the respect of voluntary international standards
of private rights? If the latter is the case, are the mining sites not likely
to be converted into true territorial, cultural, economic and legal
enclaves? Under these conditions, how will it be possible t0 think
abf{Ut an integrated approach to policies t0 ‘fight against poverty’
which would really take into account the specificities of each region

3 73 well as the needs of the country as a whole? : i
an the willingness to involve Congolese civil society 10 the mining
sector, mainly through crade associations and civil society organisa-
tions — trade unions, and specialised legal teams and human rights
associations — lead to their acquiring 2 strategic role to encourage
the appropriation and the diffusion of new standards by and among

the Congolese population?
g sector leads us to suggest that
es needs to be clar-

Our analysis of the Congolese minin
a will

Fhe participative option of development programmes e
ified, but the extent tO which constraints in the political aren

condition the emerging forms of participation remains to be seen-
he perception of the Congolese popula-

Finally, we could question t :
tion with respect to human rights (Gbago, 1997), which are so cengral
to international concerns: Under what conditions could this concept find
an echo in a country that is still suffering from significant instability in
the eastern provinces, and where extreme violc_:nce is still present, part_ic—
ularly against women and children? Respecting and/or reconstructing
economic, cultural and social equity and tolerance among dsfferent

ulation, through the mobilisation of local initiatives

sectors of the POP :
with the benefit of support programmes = all

and resources available,
pace for political intervention — would

preconditions to opening up S
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appear as important avenues to be explored. Studying the reforms that
hf?lve been introduced in the Congolese mining sector raises in a very
_dlrect way gfurther and complementary issue, the corporate and polit-
Fcal responmbi!ity of the actors engaged in the reform process. Design-
ing and adopting new frameworks constitutes only the first step in a
process t.ha_t must be capable of leading to mechanisms that permit the
appropriation and implementation of these changes.

NOTES

Believed to be an expression of Cecil Rhodes, founder in 1880 of the

Sogth African company De Beers. i

This expression simplifies reality: the human consequences of conflicts

must be con81d.ered in their regional dimension. Many Rwandan refugees,

‘fl?l-f example, died on Congolese territory.

Int:r?:g{])i :}a;k 115( composed of two distinct development organisms, the

S IDan ’for Reconstrugnon and Development (IBRD) and the

i merzhe evelopment Association (IDA), and is under the control‘Of

o Credimortrhcounmes. The IERD works for middle-income countries

y poorer countries, whereas the IDA is devoted to the

poorest countries.

Tv;ia;.‘?lSlt?lth; of the French expression ‘d’Etat de fait a Etat de droit’.

Presid 5 reftorla Peace Agreements (South Africa, March 1, 2003), the
ents of the DRC, Joseph Kabila, and of Rwanda, Paul Kagamé,

signed an agreement to end a four i
5 -year-long war in the DRC and to safe-
guard the stability of the Great Lakes regiogn.

o

; }HMIngzasE;l‘::::lBlu:l enthal, a German banker and senior member of the
regir,ne He ubf"ti cli) y the IMF to reduce the kleptomania of the Mobutu
he resi. 2 p 5 ished a condemnatqry report. Following this assignment,
th gned and denounced the continued aid and increase in payments by

5 o World Bank and the IME.

Other confidential re i i
ports could be incl is list:
(2006) and Duncan and Allen (ZOSGI)HC v S Fae N

8 Rf:sult of the resolution no. DI
Dialogue, 2002).
9  For example, the four-

CICEF/04 of April 2002 (Inter-Congolese

he year contract signed in April 20 A
i gned in April 2003, between MIB
(S : :iw:ﬁgathl\deugng (jt.)mpany}, 80 per cent controlled by the Congolese
maio}ity i anadian company Emaxon required MIBA to sell the
frrindliy p astgnt) of its production to the Canadian company, in
o a US315 million loan, at a price half that prevailing in the
scale market. This illustrates how some inequitable agreements can

t State, and therefore th p at‘( Ml il‘ I][e ncome
t t ; epr he € p’D ul 1 1
ftOI'I‘l miner al resource explt.)ltati()n. i ;
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10 According to the Mining Code, 5 per cent of the shares of miningd Comsl;tas-
nies must be ceded to the state to enable it to prospect for new _eﬁotaté
This share is from 12.5-25 per cent in the case of a partnership with s

companies in default.
11 The three accused are the Minister of : =
of illegal diamond and cobalt trade; the Minister Delegate 1n the Presl

: e giitin e o th
dency, denounced for having partlt:lpate‘d in signing 1Eesqu1:ﬁbAfrican
exploitative joint-venture contracts with Zimbabwean and >ou -

d Reconstruction, also prest

companies; and the Minister of Planning an : 3
dentpof the National Commission of the Fight 5 g.al-mt ICor}I;UPE_O;ZEg
shareholder of the Sengamines company, specialising in the fl;amral
trade. The report of the expert group on illegal exploitation © e
resources also reveals the alleged participation G.f i pel-S(mf] Itlrszicl%ing
the security services, presumably iftvolved VAriors fgrrr: Zt the formc;
especially the arms traffic. Accusations are also directe Désiré Kabila,
Minister of Foreign Affairs in the government of Laurent Ecialismg &
currently director of MIBA, the biggest state company Spe

diamond exploitation and trade. £y i
12 The term usped (revisités) is significant. Renegotiating cczl;f;fg ihl‘i nin;
signed is a complex process which requires several stages
Intelligence, 2008).
13 ‘Creuseurs’ is often maintain
particular situation in the DR , W
14 The Mining Environment Service !

Ministry of Mines. 5 ous public
15 With itg own juridical personality, SAESSCAM is an autonomous p

e 2 ining.
service with specific responsibility for Smailécast’:];lmii nes (1999).
16 For more information about 0res in the DRC,

1; I h wa ]) fesident and fOur v iCC-
1 Vi “ll s com Osed of a p
18 go ernment’s executl €

presidents.
18 In 2006, the terms of referenc

Order and Public Security, accused

as it refers to the very
_scale informal miners.
hich is part of the

ed in English texts,

C, with many small_
s a public service W

e of the Mining Plan were established in order
; icv in the sector.
Jefine the orientations, objectives and means of pphcy ;Ert tt}:l : i
csspscan i formation, S€€ the many reports written e A0} )
19 For more inform ¢ ituation in DRC (see UN, - .
Council by the expert 8f Swing held meeting at the Africa Center for

20 MONUC chief William 3 May 3, 2007. “War, Peace and
mes on D.C., on May 9, ; .
Strategic Smdle:h:,n g?:h:;gthis presentation, in which he explained
Beyond” was

.o ahead not only for this
i ts and the challenges lying a
MONUC’s achievemen

i | ¢ generally.
for the entire UN peacekeepmg operations more g ¥
mission but fOF
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